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This article explores various strategies which could be used
to hold the tobacco industry accountable for human rights
violations precipitated by its conduct. First, a brief overview
of the international human rights regime and the tobacco
related jurisprudence issued by human rights treaty bodies
is provided. The article then explains how tobacco control
advocates could promote more systematic consideration of
governments’ tobacco related human rights violations by
reconceptualising the Framework Convention on Tobacco
Control in the language of rights. The feasibility of using the
existing human rights framework to target the tobacco
industry directly is analysed with the conclusion that this
approach has serious limitations. Emerging human rights
norms, which have greater potential to affect the industry’s
conduct, are presented. Finally, given the questionable
authoritativeness of these norms, alternative ways that they
could be employed to hold tobacco companies
accountable for the rights related consequences of their
activities are proposed.
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T
he international human rights regime was
developed in the aftermath of the second
world war to hold governments accountable

for violating the rights of their citizens. The
norms at the heart of this regime are embodied
in numerous international treaties which obli-
gate ratifying governments to uphold a broad
spectrum of civil, political, economic, social, and
cultural rights. Affirming the relevance of rights
to tobacco control, the preamble to the World
Health Organization’s Framework Convention
on Tobacco Control (FCTC)1 references the
health related provisions of three of these
treaties, namely the International Covenant on
Economic, Social and Cultural Rights (ICESCR),
the United Nations Convention on the
Elimination of All Forms of Discrimination
Against Women (CEDAW), and the UN
Convention on the Rights of the Child (CRC).2

Treaty specific institutions promote compli-
ance with these and other human rights treaties
by reviewing governments’ written reports
regarding the status of their implementation
efforts, often in conjunction with supplemental
documentation from more objective sources
including non-governmental organisations
(NGOs) and UN specialised agencies. The review
process may include a public session where the
relevant treaty body engages in a ‘‘constructive

dialogue’’ with government representatives on
issues generated by their report. The findings and
recommendations of human rights treaty bodies
are conveyed to the government concerned and
released publicly, as are the reports submitted by
governments. By highlighting instances of non-
compliance, this process is intended to impose
sufficient moral pressure on recalcitrant govern-
ments to prompt better behaviour.
Some human rights treaty bodies also permit

victims of human rights abuses to file com-
plaints, known as ‘‘communications’’, against
their governments if efforts to obtain redress at
the national level have been unsuccessful or
would be futile. With the exception of the
European Court of Human Rights and the
Inter-American Court of Human Rights, the
decisions of these bodies are not legally binding.
However, they have in the past prompted
governments to desist from human rights viola-
tions, compensate victims, and amend legisla-
tion.3 They have also been cited with increasing
frequency in the judgments of national courts.
The jurisprudence of numerous human rights

treaty bodies has periodically addressed particu-
lar governments’ efforts to promote tobacco
control within their borders. For example, the
UN Committee on Economic, Social and Cultural
Rights (CESCR), which was established to
promote compliance with the rights enumerated
in the ICESCR, has specified in an interpretive
comment that a government’s failure to discou-
rage production, marketing, and consumption of
tobacco constitutes a violation of the right to
health. The same comment encourages govern-
ments to undertake information campaigns
regarding the adverse consequences of cigarette
smoking.4 Although such comments are not
legally binding, they carry considerable weight
with both governments and non-governmental
actors.
In the course of constructive dialogue sessions,

the CESCR has questioned government
representatives about the status of particular
tobacco control initiatives5 and, in some cases,
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recommended measures intended to ensure that those
citizens who opt to smoke are fully aware of the health risks
involved.6 The UN Committee on the Elimination of
Discrimination Against Women and the UN Committee on
the Rights of the Child have also expressed concern about the
prevalence of tobacco use in certain countries and made
recommendations intended to prevent future tobacco related
violations of the CEDAW and the CRC, respectively.7 While
placing the onus to address tobacco related human rights
abuses squarely on governments, the jurisprudence of these
bodies acknowledges, at least implicitly, that the tobacco
industry’s conduct may precipitate human rights violations.

RIGHTS RHETORIC RECONSIDERED
NGOs have often bolstered the work of human rights treaty
bodies by channelling information gathered in the course of
their monitoring activities, providing technical expertise, and
mobilising international public opinion. Given the receptive-
ness of these fora to outside interventions, tobacco control
advocates should not overlook available opportunities to
promote their agendas. To encourage human rights treaty
bodies to consider governments’ tobacco control records on
more than an ad hoc basis, the tobacco control community
should provide their members with accessible criteria for
evaluating governmental conduct. The FCTC’s detailed
provisions, targeted to reduce the demand for and supply of
tobacco products worldwide, provide useful benchmarks for
defining governments’ rights related obligations. The focus
should be on the FCTC’s mandatory provisions, which can be
presumed to reflect the areas of broadest consensus among
governments. Legal scholarship regarding the rights related
implications of governments’ failures to undertake particular
tobacco control initiatives may also be helpful in this regard.
To give just one example, Article 13 of the FCTC prohibits

tobacco advertising, promotion, and sponsorship, except to
the extent permitted by a country’s constitution or constitu-
tional principles. A government’s non-compliance with this
prohibition could be framed as a violation of its citizens’
internationally recognised rights to health, life, and freedom
of information. The tobacco industry actively promotes
smoking in the developing world in a variety of ways,
including the use of sports and arts sponsorships, marketing
techniques which deliberately target children, and deceptive
advertising.8 These tactics, all of which would be prohibited
by article 13 of the FCTC, have been proven to lead to
increased consumption of tobacco products, a corresponding
rise in tobacco related diseases and, in some cases, death.9 By
failing to prohibit such tactics, governments give tobacco
companies license to expand their base of consumers, who
incur substantial health risks. In cases where these risks
become realities, the governments’ failures violate their
citizens’ rights to health and life.10 Insofar as the tobacco
industry’s unconventional promotional techniques deceive
consumers about the magnitude of the health risks of tobacco
use,11 governments’ failures to impose adequate regulation
also render them complicit in violating their citizens’ rights to
freedom of information.12

Having established the human rights implications of article
13 and other FCTC articles of a mandatory nature, the
tobacco control community could credibly advocate for the
incorporation of their requirements into relevant human
rights treaty bodies’ reporting guidelines. Members of these
bodies could also be encouraged to address instances of non-
compliance during constructive dialogue sessions with
government representatives. In response to these exchanges,
human rights treaty bodies would be more likely to issue
country specific recommendations which regularly address
tobacco related human rights violations. Where necessary,
these bodies could enlist the assistance of the tobacco control

community in formulating such recommendations. Tobacco
control advocates could also seek to hold governments
accountable for tobacco related human rights abuses by
filing individual communications on behalf of sympathetic
victims before treaty bodies which permit such proceedings.
In developing such strategies, the tobacco control commu-

nity must bear in mind that the jurisdiction of a human
rights body extends only to governments that have ratified
the treaty it was established to enforce—which may or may
not be the same governments that have ratified the FCTC.
With respect to those governments that have ratified both the
FCTC and a particular human rights treaty, the advantage of
employing the relevant treaty body as a ‘‘back door’’
mechanism is that the FCTC’s enforcement machinery is
comparatively undeveloped. To the extent that particular
human rights treaty bodies adopt tobacco related reporting
guidelines inspired by the FCTC, ratifying governments
which have not yet acceded to the FCTC could still be
required to justify their failures to undertake particular
tobacco control initiatives. Notably, as a party to the
International Covenant on Civil and Political Rights
(ICCPR), the US government is required to submit regular
reports regarding its efforts to comply with the rights to life
and freedom of information.

THE LIMITS OF EXISTING PROHIBITIONS ON
TOBACCO RELATED HUMAN RIGHTS VIOLATIONS
While the conduct of tobacco companies is largely exempt
from scrutiny by human rights treaty bodies, they have
asserted their own rights with great success. In both the USA
and Europe, tobacco companies have repeatedly sought to
defeat advertising restrictions on grounds that they would
interfere with their right to freedom of expression.13

Moreover, numerous treaties permit corporations to file
claims against governments. Perhaps most notably, chapter
11 of the North American Free Trade Agreement permits
corporations to initiate arbitration proceedings against
foreign governments for alleged deprivations of the free
trade related rights protected by that treaty. Philip Morris has
reportedly considered utilising these procedures to institute
proceedings against the Canadian government.
Despite a lack of oversight, the conduct of tobacco

companies is the proximate cause of violations of consumers’
fundamental rights. Tobacco companies may be implicated in
human rights violations either directly—for example,
through the types of marketing tactics discussed in the
preceding section—or indirectly, through their leverage over
host governments. Empirical evidence shows that compre-
hensive tobacco control measures, including advertising
bans, warning label requirements, cigarette tax increases
that keep pace with earning capacity, prohibitions on
smoking in public places and workplaces, and information
campaigns, reduce tobacco consumption. To protect their
profits, tobacco companies actively lobby governments to
prevent them from adopting such initiatives.
While many corporations employ sophisticated lobbying

strategies, the duplicity of the tobacco industry is unpar-
alleled. In Argentina, for example, Philip Morris and British
American Tobacco (BAT) collaborated to achieve a presiden-
tial veto of a comprehensive advertising ban in 1992. Their
joint lobbying efforts relied on data denying the existence of a
link between cigarette advertising and consumption, which
was generated by a project which they co-financed.14

Even the most well intentioned governments may have
difficulty regulating transnational tobacco companies, whose
vast resources enable them to evade restrictive national laws
by shifting their operations among multiple production
facilities in different countries.15 The increasing interdepen-
dence of tobacco markets, the prevalence of tobacco
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advertising leakages, and the pervasive problem of cross
border tobacco smuggling in this era of globalisation further
limit the potential impact of unilateral action by any
country.16 Acknowledging the immense power disparity
between governments and tobacco companies in many parts
of the world, the FCTC preamble recognises ‘‘the need [for
governments] to be alert to any efforts by the tobacco
industry to undermine or subvert tobacco control efforts and
the need to be informed of activities of the tobacco industry
that have a negative impact on tobacco control efforts’’.
In an effort to address this problem, some legal scholars

have made creative arguments for expanding the coverage of
the existing human rights framework. Louis Henkin, for
example, has construed the language of the preamble to the
Universal Declaration of Human Rights (UDHR), which
characterises the rights and freedoms set forth therein as
‘‘a common standard of achievement for all peoples and all
nations…[including] every individual and every organ of
society’’ to ‘‘exclud[e] no one, no company, no market, no
cyberspace’’.17 The reference to ‘‘person’’ in article 30 of the
UDHR could also be interpreted to encompass corporations:

Nothing in this Declaration may be interpreted as implying
for any State, group or person any right to engage in any
activity or to perform any act aimed at the destruction of
any of the rights and freedoms set forth herein.

Although the UDHR is a UN General Assembly resolution,
which does not usually create legally binding obligations,
governments have tended to view it as having a normative
character.18 Moreover, many international and regional
treaties, which definitively bind ratifying governments,
include provisions similar to Article 30.19

Other legal scholars have made more pragmatic arguments
for applying international human rights law to corporations.
These arguments tend to emphasise the increasing influence
of corporations over governments, which renders an exclu-
sively government centred framework unworkable, and the
consequent need for an evolving interpretation of interna-
tional instruments.20

The ambiguity surrounding the appropriate scope of
application of human rights treaties has led certain inter-
governmental organisations, including the UN, the
Organization for Economic Cooperation and Development,
and the International Labor Organization, to promulgate
human rights guidelines specifically for corporations.21 These
guidelines generally require a corporation to respect interna-
tional human rights within its ‘‘sphere of influence’’. In other
words, the scope of a company’s human rights obligations is
proportional to the closeness of its relationships with victims,
who would include both consumers and employees in the
tobacco context, as well as other stakeholders such as
government officials, indigenous peoples, lending institu-
tions, suppliers, and trade associations. While such guidelines
may indicate the prevailing expectations of many govern-
ments regarding corporate responsibility for human rights
violations, the lack of any enforcement mechanism limits
their utility.
As Andrew Clapham has noted, the absence of applicable

enforcement procedures does not negate the existence of
corporate obligations.22 Certain core human rights norms,
including the prohibitions on slavery, forced labour, geno-
cide, torture, extrajudicial murder, piracy, crimes against
humanity, and apartheid, are generally viewed to apply to
corporations as well as governments.23 Numerous US courts
have recognised that corporations can be sued pursuant to
the Alien Tort Statute (ATS) when they violate these norms,24

and international precedents dating back to the Nuremburg

tribunals confirm this trend.25 The US Supreme Court
recently confirmed in dicta that the ATS can be used to hold
corporations liable for a narrow range of international law
violations.26 To date, however, the ATS has never been used to
address the tobacco industry’s conduct.

EMERGING NORMS ON CORPORATE
RESPONSIBILITY
In an attempt to promote greater corporate accountability for
human rights violations, the UN Sub-Commission on the
Promotion and Protection of Human Rights, a body of
independent experts, approved a new set of ‘‘Norms on the
Responsibilities of Transnational Corporations and Other
Business Enterprises with Regard to Human Rights’’
(‘‘Norms’’) on 13 August 2003.27 While emphasising that
the Norms did not have legal standing, the UN Commission
on Human Rights confirmed their ‘‘importance and priority’’
in April 2004 and asked the Office of the UN High
Commissioner for Human Rights to conduct further research
and report on ‘‘options for strengthening standards…and
possible means for their implementation’’ before the
Commission’s next session.28 At its 2005 session, the
Commission adopted a resolution welcoming the report and
called for the UN Secretary-General to appoint a Special
Rapporteur on human rights, transnational corporations, and
other business entities.29

The Norms are ultimately intended to impose binding
human rights obligations on private business entities. During
the drafting process, governments, intergovernmental orga-
nisations, NGOs, unions, multinational corporations, and
other business enterprises were asked to provide input.30

While emphasising that governments still bear primary
responsibility for the protection of human rights, the
Norms impose obligations on transnational corporations
and other business enterprises ‘‘[w]ithin their respective
spheres of activity and influence…to promote, secure the
fulfillment of, respect, ensure respect of and protect human
rights recognized in international as well as national law’’
(article 1). The far reaching influence of the tobacco industry
in many parts of the developing world may make the
‘‘spheres of activity and influence’’ qualification irrelevant in
practice.
For purposes of tobacco control, relevant Norms include

those protecting the rights to the highest attainable standard
of physical and mental health (article 12) and a safe and
healthy working environment (article 7). However, the most
path-forging section of the Norms is article 13, which
addresses the obligations of businesses regarding consumer
protection:

13. Transnational corporations and other business enter-
prises shall act in accordance with fair business, marketing
and advertising practices and shall take all necessary steps
to ensure the safety and quality of the goods and services
they provide, including observance of the precautionary
principle. Nor shall they produce, distribute, market, or
advertise harmful or potentially harmful products for use
by consumers.

The accompanying commentary provides, in relevant part:

(b) Transnational corporations and other business enter-
prises shall observe relevant international standards for
the protection of consumers…. Transnational corporations
and other business enterprises shall ensure that all
marketing claims are independently verifiable, satisfy
reasonable and relevant legal levels of truthfulness, and
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are not misleading. Further, they shall not target children
when advertising potentially harmful products.
(c) Transnational corporations and other business enter-
prises shall ensure that all goods and services they
produce, distribute, or market are…safe for intended
and reasonably foreseeable uses, do not endanger the life
or health of consumers, and are regularly monitored and
tested to ensure compliance with these standards, in the
context of reasonable usage and custom. They shall
adhere to relevant international standards so as to avoid
variations in the quality of products that would have
detrimental effects on consumers, especially in States
lacking specific regulations on product quality….
(e) …[W]here a product is potentially harmful to the
consumer, transnational corporations and other business
enterprises shall disclose all appropriate information on
the contents and possible hazardous effects of the products
they produce through proper labeling, informative and
accurate advertising and other appropriate methods. In
particular, they shall warn if death or serious injury is
probable from a defect, use, or misuse. Transnational
corporations and other business enterprises shall supply
appropriate information of potentially harmful products to
the relevant authorities….

These expansive provisions raise the question of whether
tobacco companies can ever comply fully with the Norms
given the addictive and potentially deadly nature of the
products they sell. However, if the Norms actually required a
de facto ban on tobacco products, the tobacco industry would
reject them completely. This result would undermine the
goals of the drafters, who integrated multinational corpora-
tions into the drafting process in the hope that they would
ultimately agree to be bound by the Norms. It is thus
reasonable to assume that the health risks inherent in using
tobacco products do not preclude the entire tobacco industry
from conducting business in conformity with the Norms. At a
minimum, the Norms would require effective warning labels
on cigarette packages, preclude deceptive promotional prac-
tices, and prohibit advertising targeting children and other
vulnerable groups.
The Norms have considerable potential for preventing

human rights violations by multinational corporations,
including tobacco companies. Their non-voluntary character
is bolstered by the inclusion of enforcement provisions. The
Norms anticipate that companies’ compliance will be
monitored by the UN and ‘‘other international and national
mechanisms already in existence or yet to be created’’, with
input from NGOs and other relevant stakeholders (article
16). In cases where the monitoring process reveals that a
company’s failure to comply with the Norms has resulted in
harm to an individual, entity or community, the company
may be required to pay reparations (article 18). Governments
are also expected to promulgate laws and regulations
conducive to the implementation of the Norms (article 17).
There is currently no consensus within the international

community on the authoritativeness of the Norms. Adoption
of the Norms by the UN Commission on Human Rights
would bolster their credibility considerably.

ADDITIONAL STRATEGIES FOR ENFORCING THE
HUMAN RIGHTS RESPONSIBILITIES OF
MULTINATIONAL TOBACCO COMPANIES
Even before the Norms become binding international law,
they could help to promote greater accountability on the part
of the tobacco industry for its role in human rights violations.
As the commentary to article 16 suggests, NGOs could use the
Norms as a basis for their monitoring activities. To date, only

a few NGOs have scrutinised the activities of the tobacco
industry, and their reports have focused primarily on
violations of workers’ rights. In 2002, for example, the
British Helsinki Human Rights Group reported that BAT was
subjecting local Uzbek tobacco farmers to slave labour.31

Christian Aid has published similarly damning reports
regarding the apparent indifference of BAT’s subsidiaries in
Brazil and Kenya to the welfare of the tobacco farmers they
employ.32

While these organisations should be commended for
highlighting the deplorable working conditions that tobacco
industry employees in the developing world are often forced
to endure, their monitoring activities should be expanded to
encompass the types of consumer rights violations embodied
in the Norms, including the deceptive tactics that the tobacco
industry utilises to market and distribute an addictive, and
potentially deadly, product. Past experience has demon-
strated the impact of such efforts to generate greater public
awareness about particular companies’ direct and indirect
violations of individual rights.33

Meanwhile, tobacco control advocates should employ the
strategies discussed above (in the section on rights rhetoric
reconsidered) to generate greater awareness of tobacco
related human rights violations by governments and, where
possible, to highlight the complicity of the tobacco industry
in these violations. As indicated in the commentary to article
16, the Norms could serve as the basis for developing
additional guidelines for governments’ reports to human
rights treaty bodies. The input of the tobacco control
community could be instrumental in facilitating this endea-
vour. In addition to clarifying the evolving responsibilities
of corporations, such requirements would make it politi-
cally easier for governments to acknowledge the ways in
which the tobacco industry’s tactics have obstructed their
efforts to protect their citizens’ rights.34 They could also
promote increased information sharing and collabora-
tion among governments which have confronted similar
obstacles.
Given the lack of any centralised enforcement mechanism

for promoting corporate compliance with existing and
emerging human rights norms, the process of enforcement
must necessarily involve a broad spectrum of actors. In
particular, the tobacco control community should strive to
educate constituencies with greater leverage over the tobacco
industry—including tobacco industry shareholders, employ-
ees, and consumers—about acceptable standards of corporate
conduct. It is my hope that this article will facilitate such
efforts and help to ensure that tobacco companies start to
take their human rights responsibilities seriously.

What this paper adds

The existing international human rights regime, which is
embodied in numerous treaties, obligates governments to
protect the rights of their citizens. The norms at the heart of
this regime are enforced by treaty specific institutions, which
have periodically issued jurisprudence characterising gov-
ernments’ failures to undertake particular tobacco control
initiatives as rights violations. This article adds to the existing
literature by delineating how tobacco control advocates
could utilize the Framework Convention on Tobacco Control
to promote more systematic consideration of tobacco related
human rights violations. It also proposes and evaluates
various strategies for holding tobacco companies directly
accountable for human rights violations.
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