Litigation in tobacco control: past, present and future
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ABSTRACT
This paper reviews progress in tobacco litigation since
Tobacco Control’s founding 30 years ago, with a focus on
cases which are ongoing or recently decided. Litigation in
tobacco control falls into several classes: legal challenges
brought by the tobacco industry to block implementation
of tobacco control measures, public interest litigation
brought by civil society to push for higher standards of
implementation of tobacco control measures and liability
litigation by governments and individuals to hold the
tobacco industry accountable for the harm it causes. In
each class of cases, there are a number of major case
studies which show the importance of international
frameworks, including most significantly the WHO
Framework Convention on Tobacco Control, to tobacco
litigation.
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The legal landscape for tobacco control has undergone dramatic changes since Tobacco Control was
founded 30 years ago. Thirty years ago, there was
no international treaty on tobacco control. Many
legislative interventions which are now commonplace, such as graphic health warnings and smoke-
free laws, had only just begun to be proposed and
implemented. Nor were there the same kind of
networks to support countries to implement new
tobacco control laws as exist today.
Tobacco litigation, too, has undergone a transformation over the last decades. A key feature of this
transformation has been the internationalisation of
tobacco control litigation. Many types of tobacco
control litigation, whether legal challenges brought
by tobacco companies in an attempt to block new
laws and regulations, public interest litigation
brought by civil society to push for higher standards
or litigation brought against the tobacco industry
itself to hold them accountable for the tobacco
epidemic, now raise questions of global significance.
Constitutional cases now cite the WHO Framework
Convention on Tobacco Control (FCTC); litigation
takes place under international trade and investment law or international human rights law, and
litigation strategies are now shared across countries
by transnational networks of lawyers.
This piece surveys some of these developments,
focusing on litigation with broader implications
for public health policy. It looks at three key types
of litigation—legal challenges brought to prevent,
delay or weaken tobacco control measures; public
interest litigation brought to strengthen implementation of tobacco control; and liability litigation
brought to hold the tobacco industry accountable
for its actions. Each of these shows the impact of
global frameworks, including most significantly
the WHO FCTC, on the development of tobacco

control litigation over the last decades, and the
increasing significance of litigation to advancing
tobacco control.

LEGAL CHALLENGES TO IMPLEMENTATION

A large part of recent litigation on tobacco control is
made up of legal challenges by the tobacco industry
to prevent, delay or weaken tobacco control laws,
with the database tobaccocontrollaws.org showing
almost 300 legal challenges brought against government measures since the WHO FCTC’s entry into
force in 2005.1 2 This reflects partly the progress
that has been made in implementing tobacco control
measures—many countries have implemented
new tobacco control measures following their
ratification of the WHO FCTC, and the tobacco
industry has reacted by using litigation as part of
its strategy to interfere with the implementation of
tobacco control laws and regulations. Often, these
challenges aim to tie up resources, dissuade other
governments from following an example or raise
the costs of implementation, and many therefore
target the world’s first tobacco control measures,
such as Australia’s 2011 tobacco plain packaging
laws or large graphic health warnings in Uruguay,
Thailand and Sri Lanka.3 Recent years have seen
a number of landmark cases dismissing such challenges by the tobacco industry, and in the process
affirming governments’ right to prioritise public
health over the commercial interests of the private
sector.

Trade and investment: Australia and Uruguay

In the last decade in particular, one notable aspect
of this litigation has been the rise and fall of trade
and investment litigation as a means of challenging
tobacco control measures, exemplified by disputes
brought against Uruguay’s large graphic health
warnings and brand variant restrictions,4 and
Australia’s plain packaging laws.5 6 Earlier trade
cases had certainly been brought, including a challenge brought by the USA against an import ban
on cigarettes in Thailand7 and a challenge brought
by Indonesia against a flavour ban in the USA that
covered predominantly imported clove cigarettes,
but (at the time) not predominantly US-produced
menthol cigarettes.8 However, what was different
about Australia and Uruguay’s measures is that
the challenges to them did not allege any kind of
discrimination. Unlike a discrimination case, where
the key issue is whether domestic and imported
products are treated comparably, and the extent of
regulation is not a concern, these newer legal challenges essentially attacked the evidence supporting
Australia and Uruguay’s tobacco control measures,
and argued that the measures were incompatible
with international intellectual property protections,
as a strategic attempt to try to dissuade others from
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following the example by threatening expensive litigation at the
international level. They therefore raised much more fundamental questions about the tension between economic liberalisation and public health, and about the space that governments
have to implement life-saving tobacco control policies.
The dismissal of all the legal challenges brought against
Australia and Uruguay’s measures is therefore a landmark development, both for tobacco control and for public health and trade
more broadly. In Australia, legal challenges to plain packaging
in the World Trade Organization,6 under the 1993 Hong Kong–
Australia bilateral investment treaty,5 and in the High Court of
Australia were all decided in favour of Australia.9 In Uruguay,
the tribunal constituted under the 1988 Switzerland–Uruguay
bilateral investment treaty rejected comprehensively the challenge brought by Philip Morris companies and their Uruguayan
subsidiary.4
These trade and investment disputes clarify the space under
trade and investment agreements to regulate for public health.
Importantly, they confirm that trademark laws (and other
forms of intellectual property) do not prevent the regulation
of packaging and labelling nor the prohibition of advertising—
trademarks granting only a right to prevent third parties from
infringing a trademark, not a right to prevent the state from
regulating its use. They have also made statements that are
important to countering tobacco industry interference more
generally, including by rejecting tobacco industry arguments
about the evidence (and in many cases chastising attempts to
confound the evidence), affirming the importance of the WHO
FCTC as evidentiary support and clarifying that countries with
limited resources to develop local evidence can rely on the experiences of others.10 11

Domestic and regional court cases

While the trade and investment cases may be some of the most
high-profile legal challenges, litigation in domestic and regional
courts remains the most common form of legal challenge. Here,
too, we have seen a number of landmark cases rejecting the arguments of the tobacco industry and affirming states’ right to adopt
and implement tobacco control measures in accordance with the
WHO FCTC.
While a complete review of these legal challenges is outside
the scope of this paper, a few case studies show some of the
issues involved in this kind of litigation.
In 2019, the Supreme Court of Kenya dismissed a challenge by
British American Tobacco (BAT) to its Tobacco Control Regulations, finding that BAT had not had any of its procedural rights
to participate infringed during the lawmaking process, that the
conflict of interest provisions in the law did not discriminate
against BAT given that it was reasonable to protect public health
policies from tobacco industry interference, that there was no
violation of intellectual property rights and that there was a
sound legal basis to require tobacco companies to pay 2% of
the value of tobacco products manufactured or imported in each
financial year into a tobacco control fund.12 In Uganda, similarly,
the Constitutional Court of Uganda rejected a challenge brought
by BAT Uganda against its Tobacco Control Act. Notably,
the Ugandan court emphasised that the Tobacco Control Act
advances the rights to life and health, while also situating BAT’s
challenge within a broader pattern of the tobacco industry using
litigation to intimidate countries and prevent critical public
health policies from being adopted.13
Several countries have had victories affirming their ability
to adopt large graphic health warnings under Article 11 of the
292

WHO FCTC. In Thailand, the Supreme Administrative Court
ruled that the implementation of graphic health warning regulations should not be suspended as sought by the tobacco industry,
as the requirements were not beyond the scope of the law and
were issued to protect the people and the youth.14 In Sri Lanka,
the Court of Appeal upheld graphic health warning regulations
and looked at international evidence on the effectiveness of
pictorial health warnings. The court noted that it was taking on
a ‘global point of view’, considering that pictorial warnings are
accepted and adopted all over the world. The court also took
the WHO FCTC and the Article 11 Guidelines into account and
emphasised that domestic law should be interpreted in harmony
with Sri Lanka’s international commitments.15 In Europe, the
unsuccessful legal challenge to the European Union’s (EU)
Tobacco Products Directive both upheld EU-wide graphic health
warnings, among other measures, and paved the way for many
European countries to adopt plain packaging.16
Each of these cases is significant in allowing tobacco control
laws to move ahead, and in contributing to a growing body of
case law affirming that public health should take priority over
the commercial interests of the tobacco industry, and in many
cases, contributing to progressive interpretations of the right
to health which advance the protection of the right in other
contexts as well.17

PUBLIC INTEREST LITIGATION

Although these are fewer in number than industry-brought litigation, there are also many examples of cases brought by civil
society to push for higher standards. These have taken two
forms. In countries where international treaties can be directly
enforced in domestic courts, civil society have brought cases to
compel implementation of the WHO FCTC. In other cases, civil
societies have argued that obligations under the right to life or
right to health require action on tobacco control.
In relation to actions directly invoking the WHO FCTC, in the
Netherlands, civil society organisations brought a case arguing
that the Netherlands had not complied with its obligations under
Article 8 of the WHO FCTC, because its smoke-free law had
exceptions that were inconsistent with the recommendation in
the Article 8 implementation guidelines for 100% smoke-free
public places. The Supreme Court, as well as the lower courts,
ordered the government to adopt a smoke-free law that did not
contain such exceptions, finding that Article 8 should be interpreted in light of the recommendation in the guidelines that only
100% smoke-free laws were effective.18 This litigation clarifies
that, in addition to providing technical guidance, the WHO
FCTC guidelines are an important aspect of interpreting the
obligations under the WHO FCTC itself.
In relation to human rights examples, in India, the 2001 case
of Murli S Deora established that failing to provide a smoke-free
environment by banning smoking in public places was a violation of the right to life.19 More recently, in the case of Love Care
Foundation v Union of India, the right to life and the WHO
FCTC read together have been used to successfully argue that
the government should undertake a feasibility study into plain
packaging,20 while in a case pending before the National Green
Tribunal, advocates argue that the failure to prevent cigarette
butt pollution violates environmental laws.21 Public interest
litigation sits alongside other ways in which civil societies have
used human rights law to advance tobacco control. In the legal
challenge brought by BAT in Uganda, mentioned above, the
Center for Health, Human Rights and Development intervened
in support of the government, arguing that the tobacco control
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law promoted the right to health,13 while advocates have also
submitted shadow reports before human rights committees
under international human rights treaties, such as in Argentina
(a non-party to the WHO FCTC), where a coalition of women’s
groups and tobacco control groups argued that Argentina had
failed to protect women’s rights to health by failing to regulate
gender-targeted tobacco advertising.22

ARTICLE 19 LITIGATION

Litigation against the tobacco industry has been a long-standing
feature of the law in tobacco control. Examples of such litigation
include healthcare cost recovery litigation in the USA, which led
to a ‘master settlement agreement’ with major tobacco manufacturers to compensate US states for the cost of tobacco-related
illness,23 antiracketeering litigation by the US Department of
Justice to hold the industry accountable for deceiving the public
in relation to the harms caused by tobacco24 and personal injury
litigation brought by individuals around the world seeking
compensation for illness (and in some cases death) caused by the
tobacco industry.25 Much of this litigation has been critical to
exposing the behaviour of the tobacco industry over decades to
prevent action on public health.
In recognition of the importance of litigation by both individuals and governments against the tobacco industry, Article
19 of the WHO FCTC requires that parties ‘consider taking
legislative action or promoting their existing laws, where necessary, to deal with criminal and civil liability, including compensation where appropriate’. However, this is not an easy task for
countries, as political will, legal ground for the court action and
the challenge of engaging big conglomerates in court play a big
part in the success of the litigation. To date, few countries have
successfully engaged in attempts to hold the tobacco industry
liable.
In the last few years, there have been major developments in
litigation to hold the tobacco industry accountable in its role in
the global tobacco epidemic. These include criminal complaints
in the Netherlands26 and France,27 which, although not yet
resulting in successful prosecutions, have expanded public
awareness of the harm the tobacco industry causes. They also
include civil liability judgements in favour of persons affected by
smoking-related illnesses,28 as well as healthcare cost recovery
actions currently in progress against the industry.
One of the most recent initiatives in this matter comes from
Brazil, a big producer and consumer of tobacco and a country
with one of the most extensive free and universal healthcare
systems globally. The Brazilian public healthcare system is
financed by the whole population, and the damages of tobacco-
related diseases impose a tremendous burden on all society.
In light of that fact, the Attorney General’s Office of Brazil, in
May 2019, filed a lawsuit against the country’s biggest tobacco
manufacturers, including the Brazilian subsidiaries and the headquarters Philip Morris International and BAT.29 30 The case shines
a light on the liability of transnational companies and how all
economic groups have to be held accountable for their actions.
The lawsuit describes the wrongdoings of the industry
through decades (denial of the addictiveness and harms of the
product, marketing for children, on others) and shows how
these conducts had an impact on Brazil’s population, even if
committed by the headquarters. Brazil’s case is in its early stages,
but serves as an instrument to promote awareness and expose
the tobacco industry on a global scale, and may well be a landmark litigation to exact liability from the industry. The experience of Brazil should encourage countries to seek guidance and
Zhou S, et al. Tob Control 2022;31:291–295. doi:10.1136/tobaccocontrol-2021-056561

support to analyse the possibility of entering similar endeavours
under Article 19.
By exposing the industry’s practices, lawsuits filed under
Article 19 can help fulfil other WHO FCTC rules as well. Discussions about cases can raise public awareness, develop knowledge
about how the government must relate to tobacco companies
and protect the population from new products claimed to be less
harmful, just as ‘light’ cigarettes were portrayed years ago.

ROLE OF THE WHO FCTC IN THIS LITIGATION

From the above, we can see the significance of international
laws and policy frameworks to much of this litigation, both as
a forum for such litigation in the case of trade and investment
agreements, and as norms which are applied in domestic courts,
in the case of arguments on human rights or intellectual property. The WHO FCTC in particular has had a remarkable impact
on shaping many aspects of tobacco control litigation.31 32 It has:
► Provided a basis for pushing for higher standards of tobacco
control implementation.
► Helped integrate tobacco control into human rights agendas,
including through the WHO FCTC’s recognition in its
preamble of the links between human rights and tobacco
control.
► Provided evidentiary support in trade and investment cases,
either in terms of the scientific evidence, or to demonstrate
international practice or consensus.
► Supported the legal basis of tobacco control measures.
► Supported the characterisation of a measure as a public
health measure or as reasonable/proportionate.
► Demonstrated why it is necessary to limit certain commercial rights and interests.
More broadly, the WHO FCTC has helped support country-
to-country sharing of information relating to litigation, provided
a forum for networks to be built between civil societies, created
institutions to provide technical support to countries such as
the Knowledge Hub on Legal Challenges,33 facilitated related
work on litigation through civil society organisations such as the
Campaign for Tobacco-Free Kids’ International Legal Consortium and Corporate Accountability International and provided
tools for parties such as the Article 19 liability toolkit.34 And
of course, many of these cases relate to measures which were
undertaken to implement the WHO FCTC, or in accordance
with its obligations on liability under Article 19, so the treaty
itself, and support to countries to implement the treaty through
initiatives such as the FCTC 2030 project, has inherently shaped
the course of much of this litigation.

CONCLUSION

Litigation in tobacco control continues to evolve, with the tobacco
industry and its allies in particular shifting many of its legal challenges to the treatment of tobacco products under COVID-19
lockdown laws,35 challenges to ‘tobacco-free generation laws’36
and cases involving the regulation of e-cigarettes and other novel
tobacco products, as well as product regulation more generally.37
Likewise, governments and civil societies continue to adapt their
use of litigation as a tool to advance public health, with liability
cases such as those in Brazil and France mentioned above still in
their early stages. However, the existing body of tobacco control
litigation has made a major contribution to the development of
international and domestic public health law, and will no doubt
continue to touch on important systemic questions, including
the responsibilities of powerful commercial actors, the duties of
states to protect public health and the rights of people to life and
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health, in the face of an industry that continues to kill 8 million
people a year.

11

What this paper adds
► This paper examines tobacco litigation across all three

categories of legal challenges brought by industry, public
interest litigation by civil society and litigation to hold the
tobacco industry accountable.
► The paper analyses several major recent cases and draws
lessons from them for the role of law and international
cooperation in tobacco control.
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